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FAMILY LEGISLATION AMENDMENT BILL 2006 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 39:  Section 211 amended - 
Debate was adjourned after the clause had been partly considered. 

Ms S.E. WALKER:  We are actually debating clause 38.  There are two bills.  We agreed that we could go back 
one clause. 

The SPEAKER:  I understand that we are debating clause 39.  The last person occupying the chair allowed the 
member to ask some questions in relation to clause 38, but we are actually debating clause 39. 

Ms S.E. WALKER:  I will continue talking about clause 38.  We were talking about the capacity of a person to 
appeal under the new legislation.  If the court is dealing with Western Australian legislation, the appeal can now 
go to the Court of Appeal.  The Chief Justice of the Supreme Court can order that one judge hear that appeal. 

Mr J.A. McGinty:  Yes, that’s right. 

Ms S.E. WALKER:  Is there anything in this legislation about when a party can appeal to the Full Court of the 
Family Court? 

Mr J.A. McGinty:  No, that is contained in the commonwealth Family Law Act. 

Ms S.E. WALKER:  Is that already in that act? 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  Therefore, we do not have to worry about that. 

Mr J.A. McGinty:  No. 

Ms S.E. WALKER:  Good.  I thank the Attorney General. 

The SPEAKER:  Member for Nedlands, I will put the question about clause 39. 

Clause put and passed. 

Clauses 40 and 41 put and passed. 

Clause 42:  Section 5 amended and consequential amendment - 
Ms S.E. WALKER:  This is quite an important provision.  It relates to the Criminal Property Confiscation Act 
2000 and provides, if I recall, for possible offences by people who do not report to the court matters that are 
under way under the Criminal Property Confiscation Act 2000.  Can the Attorney General briefly tell us whether 
anything is on foot in the Family Court of Western Australia at the moment under the Criminal Property 
Confiscation Act 2000, what it is and how these amendments change anything? 
Mr J.A. McGINTY:  The commonwealth Family Law Act provides that if property is the subject of a proceeds 
of crime order or forfeiture application under the relevant commonwealth proceeds of crime legislation, the 
parties must advise the court accordingly, and the proceedings regarding that property must be stayed and the 
Director of Public Prosecutions notified accordingly.  This is intended to prevent the disposition of property, 
using family law, to a spouse to avoid the proceeds of crime legislation.  The amendments in division 8 of the 
bill, on page 46, apply the same principle to property the subject of orders or declarations under the Western 
Australian Criminal Property Confiscation Act 2000. 

Ms S.E. WALKER:  In practical terms, a party may have the certificate and appear before the court.  If that 
party has a home that becomes the subject of a criminal property confiscation order, he must advise the court; 
otherwise, he could receive a penalty of up to $5 500. 

Mr J.A. McGinty:  Yes, that’s correct. 

Ms S.E. WALKER:  However, there are four penalties, so what are the different scenarios? 

Mr J.A. McGinty:  What page is the member referring to? 

Ms S.E. WALKER:  There is a penalty on page 47.  I thought the Attorney General might be able to just rattle 
through quickly the scenarios in which a person would commit an offence.  I presume it is an offence.  If a 
person is fined under these provisions, will that go on that person’s criminal record? 

Mr J.A. McGinty:  No, it will not, because it is not a crime.  It is an offence rather than a crime. 

Ms S.E. WALKER:  What is it?  Is it not an offence? 
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Mr J.A. McGinty:  It is a statutory offence. 

Ms S.E. WALKER:  It is just a statutory offence.  Okay.  Why are drug traffickers mentioned in this clause?  A 
person must notify the court if he has been declared a drug trafficker.  I am wondering why. 

Mr J.A. McGinty:  I presume it is because all of a person’s property is forfeited if he is declared to be a drug 
trafficker; that is, all property, not just crime-related property, is forfeited if a person is the subject of a 
declaration that he is a drug trafficker. 

Ms S.E. WALKER:  A person might not have any property and be declared a drug trafficker.  Under the clause 
we are discussing, an application for a confiscation declaration can be an application under section 30 of the 
Criminal Property Confiscation Act, an application under section 27 of the same act, or an application under 
section 32A(1) of the Misuse of Drugs Act.  I am wondering why a person would need to tell the Family Court.  
Is it so that the court can check, or what is it? 

Mr J.A. McGINTY:  This is confined to proceedings about property.  If there is a confiscation declaration that 
affects a person as a party to the family law proceedings, that person is required to declare that.  The existence of 
a confiscation declaration might or might not affect the property, depending upon the nature of the property itself 
and the crime that was committed.  However, when a person is declared a drug trafficker, all of his property is 
forfeited to the state.  It must be borne in mind that this can arise only when there is an argument about property.  
Therefore, I would have thought that that would be arguably the most important thing to declare, because 
essentially a person does not have property then, as everything he owns, such as houses, bank accounts or 
superannuation accounts, are all forfeited to the state, regardless of whether there is any nexus or connection 
with the offence or the crime.  For drug traffickers, I would have thought that that would be one of the most 
important things to declare. 

Ms S.E. WALKER:  I will deal with some other clauses, but they relate to this matter.  There are two penalties 
under clause 44, and there are two penalties under clause 45, and these penalties all relate to the Criminal 
Property Confiscation Act.  I am wondering whether the Attorney General has a short list of the instances in 
which a person is liable to be fined, and on what basis.   

Mr J.A. McGINTY:  This arises in the context of a dispute about property.  The requirement is one of notifying 
the court or disclosing the existence of a criminal confiscation order or an application for one.  One requirement 
relates to when there is prior knowledge of the existence of a state of affairs in relation to the confiscation of 
criminal property and the other relates to when it becomes apparent during the course of proceedings. 

Ms S.E. Walker:  Just now you mentioned the purpose of the provisions.   

Mr J.A. McGINTY:  If the property is subject to a confiscation order or a forfeiture application - to use the 
words of the commonwealth proceeds of crime legislation - the parties must advise the court.  The proceedings 
regarding that property must be stayed and the Director of Public Prosecutions notified.  There are a number of 
things that must happen.  This is intended to prevent parties from disposing of property to a spouse by using 
family law to defeat the proceeds of crime legislation. 

Ms S.E. Walker:  Wouldn’t the DPP be already notified that there was a confiscation order?  Isn’t that the 
responsibility of the police? 

Mr J.A. McGINTY:  The DPP should be notified - 

Ms S.E. Walker:  That there is an application before the Family Court. 

Mr J.A. McGINTY:  - that the matter is subject to Family Court matters.  The most critical issue here is that the 
confiscation order might well be made after proceedings before the court, in which case a person “must notify 
the Registry Manager in writing of the criminal confiscation order or the application for a confiscation 
declaration”.  That might well arise after the proceedings. 

Ms S.E. Walker:  What if a person is in a family home and he is a drug trafficker and dealer?  He may be 
married and the couple may have had their home for a long time.  They may have children and the wife may not 
be a dealer.  The man may use the home for a drug deal.  Wouldn’t the home be automatically confiscated under 
this legislation? 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  Is there any provision that would protect the wife’s assets? 

Mr J.A. McGINTY:  A discretion is vested in the Director of Public Prosecutions to take care of the interests of 
innocent third parties.  That is the standard way in which the DPP deals with such matters.  For instance, a house 
may be confiscated but it may be subject to a mortgage from a bank.  The innocent third parties are always paid 
out.  The only arguments that ever arise in high-profile cases that have arisen in the media involve either parties 
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to family law disputes or people who claim they have an interest.  I make mention of the motorbike that the 
member loves seeing the Director of Public Prosecutions and me riding! 

Ms S.E. Walker:  That was the biggest faux pas.   

Mr J.A. McGINTY:  There is a very clear message to everyone with that. 

Ms S.E. Walker:  What is it? 

Mr J.A. McGINTY:  It is that if a person wants to traffic in drugs, we will seize every possession he has 
including his beloved Harley-Davidson.  That has had a very salutary effect on everyone. 

Ms S.E. Walker:  Do you think that it stops drug dealing by bikies in this state? 

Mr J.A. McGINTY:  Does the member have a Harley-Davidson? 

Mr G.M. Castrilli:  Did you ask whether she had a Harley? 

Mr J.A. McGINTY:  I do not think it is her style. 

Ms S.E. Walker:  I may have. 

Mr J.A. McGINTY:  The answer to the member’s question is that the interests of innocent third parties, 
including possibly that of a spouse who may be involved in family law proceedings, are protected by that 
mechanism. 

Clause put and passed. 

Clauses 43 and 44 put and passed. 

Clause 45:  Sections 205ZX, 205ZY, 205ZZ and 205ZZA inserted in Part 5A Division 3 - 

Ms S.E. WALKER:  A provision states that the DPP may intervene in any proceedings under division 2.  What 
is that about? 

Mr J.A. McGINTY:  That is the mechanism by which the DPP will intervene in order to protect the interests of 
third parties.  That is the mechanism to do exactly that. 

Clause put and passed. 

Clause 46 put and passed. 

Clause 47:  Part 5 Division 13 Subdivision 1A inserted - 
Ms S.E. WALKER:  This contains reference to a parenting compliance regime.  What are the division 9 
proceedings about?  Will the regime continue after July? 

Mr J.A. McGINTY:  The parenting compliance regime spells out what is to be done when one of the parties to 
the proceedings brings an action relating to the contravention of a parenting order. 

Ms S.E. Walker:  That would be the new parenting order? 

Mr J.A. McGINTY:  Yes.  It does two things.  It reduces the standard of proof involved from the criminal to the 
civil standard.  It also increases the range of options that are available to the court. 

Ms S.E. Walker:  What are those?  How do they get to differ from what we have now?  What is the range of 
options we have at the moment? 

Mr J.A. McGINTY:  The provisions that the member is seeking are contained in the existing act.  The major 
way in which this is dealt with is by way of a variation to the parenting order.   

Ms S.E. Walker:  I am referring to section 226 of the Family Court Act 1997, headed “Sanctions for failure to 
comply with orders”.  

Mr J.A. McGINTY:  They will be found in section 226(3).  

Ms S.E. WALKER:  Section 226 refers to a person failing to prove on the balance of probabilities.  Is the 
minister saying that there will be a change in the standard of proof? 

Mr J.A. McGinty:  It used to be the criminal standard. 

Ms S.E. WALKER:  It is not so in the Family Court Act, so can the minister tell me where it is so? 

Mr J.A. McGINTY:  To prove the breach or contravention of a parenting order was the criminal standard.  The 
excuse was the civil standard.  The change is that the proof of the contravention is now the civil standard.  

Ms S.E. Walker:  Can it result in a sentence of imprisonment? 
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Mr J.A. McGINTY:  I do not know.  

Clause put and passed. 

Clauses 48 to 51 put and passed.  

Clause 52:  Section 205Q amended -  

Ms S.E. WALKER:  This clause refers to the suspension of sentences of imprisonment.  What has changed?  
Can the court currently impose suspended sentences of imprisonment under commonwealth and state legislation?  
If not, how does this change things? 

Mr J.A. McGINTY:  The change appears to be that, while there has always been a power to imprison, this 
amendment give the specific power to suspend a sentence of imprisonment.  

Ms S.E. Walker:  What does this do? 

Mr J.A. McGINTY:  It gives the specific power to suspend the term of imprisonment.  There is no specific 
power to do that now, and we do not think it happens at the moment.   

Ms S.E. Walker:  Is that in Western Australia or the commonwealth? 

Mr J.A. McGINTY:  Both.  

Ms S.E. WALKER:  So there is no specific power to suspend in the state or commonwealth acts at the moment? 

Mr J.A. McGinty:  No.  

Clause put and passed. 

Clauses 53 to 79 put and passed.  

Clause 80:  Section 5 amended -  

Ms S.E. WALKER:  The provision for shared parental responsibilities is a significant shift, as I understand it.  
The principle that the interests of the child are paramount underlies all the commonwealth and state legislation.  
However, from my briefing, I understand that the court will now start from the basis that parenting is a joint 
responsibility.  I looked at the discussion paper released by the commonwealth Parliament entitled “A New 
Approach to the Family Law System” dated 10 November 2004.  That paper includes a list of matters that could 
involve equal parenting.  I also have a submission written by a judge of the family court that drew attention to 
the difficulty of trying to say, for instance, that a child should spend one night at one parent’s house and the next 
night at the other, and the damage that might do.  I am wondering what the Attorney General’s advisers have to 
say about that from their experience.  

Mr J.A. McGINTY:  The two concepts are equal time and substantial and significant time.  The court 
determines those, subject to the paramount consideration of the best interests of the child.  

Ms S.E. Walker:  This seems to start from the principle of joint parenting responsibility.  

Mr J.A. McGINTY:  That is the starting point, unless it is inappropriate.  If there are circumstances where that 
is not appropriate, then it obviously does not apply.  It does not apply if there are reasons it should not.  

Ms S.E. WALKER:  I raise this because while reading the commonwealth’s discussion paper, I also came 
across a paper given at the 14th Annual Family Law Masterclass Conference in Sydney by Justice Alwynne 
Rowlands.  She is a justice of the Family Court of Australia.  She expressed her confusion after going through 
the experiences of the courts and the individual judges.  She said -  

It is fair to say that the history of shared parenting within the Court has been one of caution.  This has 
flowed from the legislative requirements with the ‘best interest’ principle at the core . . . Lawfully the 
Court acted on the evidence including that coming from the general body of experts who did not 
generally support joint parenting unless communications were good between parents; other factors, 
already mentioned, could also intrude, the most obvious being geography. 

Although this legislation says that the court starts from the proposition that there is a shared responsibility 
between parents to look after the children, it is not necessarily the best thing for the children, even if the 
relationship between the parents is good. 

Mr J.A. McGINTY:  The bill does not state that equal time is presumed to be in the best interest of the child.  I 
think that is the other way of answering the question the member posed. 

Ms S.E. WALKER:  The minister would not know, because it is commonwealth legislation, but it seems 
strange that that has not been mentioned at all in the material the minister has provided. 
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Clause put and passed. 

Clauses 81 and 82 put and passed. 

Clause 83:  Subdivisions 2 and 3 inserted in Part 5 Division 1 - 
Ms S.E. WALKER:  My old bill is flagged, but a series of amendments were passed yesterday and as a result 
there is a series of new clauses.  Proposed section 66I is headed “Family dispute resolution not attended because 
of child abuse or family violence” and proposed section 66J is headed “Court to take prompt action in relation to 
allegations of child abuse or family violence”.  How does the court deal with those issues?  What action will the 
court take?  Is it different from what is done now, and in what way? 

Mr J.A. McGINTY:  Proposed section 66J(4) is the most significant change and gives the court greater power 
to obtain reports from prescribed government agencies on those types of allegations.  The prescribed government 
agencies are the Department for Community Development and the police.  The bill provides the court with a 
greater ability to obtain those reports and act upon them. 

Ms S.E. WALKER:  Proposed section 66D is headed “How the views of a child are expressed”.  How are the 
views of a child expressed currently?  Is there an age limit?  Does the court bring a child into court?  Are the 
child’s views to be expressed to a family consultant under the new regime?  How will it work? 
Mr J.A. McGINTY:  The views of the child will be expressed through a family consultant or expert.  There is 
no age limit.  The weight that the court places upon that material will depend upon the usual issues of the 
discretion exercised by the court. 
Clause put and passed. 

Clauses 84 to 111 put and passed. 

Clause 112:  Part 2 Division 4 replaced - 
Ms S.E. WALKER:  Proposed division 4 is headed “Administration of Court’s family services” and proposed 
section 34 is headed “Director of Court Counselling has functions of family consultants”.  How will that be set 
up?  I understand that the family consultants are within the precincts of the court and that anything said to them 
in an interview with the parents or the children can be relayed to the magistrate or the judge.  The consultants 
basically provide a report to the judge. 

Mr J.A. McGinty:  That is correct. 

Ms S.E. WALKER:  Is the director of court counselling an administrative function? 

Mr J.A. McGinty:  That is the person who is administratively in charge of the section. 
Ms S.E. WALKER:  How many family consultants will there be and when will they be employed in the Family 
Court? 
Mr J.A. McGINTY:  The current 14 full-time equivalent councillors associated with that service will be 
appointed as consultants on 1 July. 
Ms S.E. WALKER:  I thought they were going off site.  Currently a limit of $20 000 is imposed on the property 
matters the magistrates can deal with.  That will increase to $700 000 and could be increased further if the parties 
consented to it.  That will increase the workload of the magistrates. 
Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  Will more family consultants be needed? 
Mr J.A. McGINTY:  A funding application is before the commonwealth government to achieve that. 

Ms S.E. WALKER:  How many more than the current 14 are required in Western Australia? 

Mr J.A. McGINTY:  A total of four have been requested of the commonwealth government, comprising three 
councillors for Perth and one for the country. 

Ms S.E. WALKER:  Will the work that the family councillors do be the type of work that magistrates would 
have been doing beforehand in court? 

Mr J.A. McGINTY:  I am told no.  Everything that is said to a councillor is admissible.  They will appear 
before a court and advise the court as experts or provide the court with the basis upon which they made 
recommendations for the way in which matters should be dealt with. 

Ms S.E. WALKER:  Are the people who are there doing that at the moment? 

Mr J.A. McGinty:  No, because everything that is said is privileged unless the court orders a report. 
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Ms S.E. WALKER:  Yes, but will the responsibilities of what they do change? 

Mr J.A. McGinty:  Only in the way that I have just described, which is a very significant shift. 

Clause put and passed. 

Clauses 113 and 114 put and passed. 

Clause 115:  Part 4 replaced by Parts 4, 4A, 4B and 4C - 
Ms S.E. WALKER:  Does any non-government provider or government provider provide family counselling 
services at the moment? 

Mr J.A. McGinty:  Yes, the bodies that I mentioned this morning, including Anglicare and Relationships 
Australia, provide that service.  Ngala provides some services. 

Ms S.E. WALKER:  I thought that this morning we had sort of decided that those were the non-government 
service providers to which the court could direct people for work on their personal behaviour.  This clause 
states - 

“family counselling” means a process in which a family counsellor helps - 

(a) one or more persons to deal with personal and interpersonal issues arising from 
relationships by this Act; or 

(b) one of more persons (including children) who are affected, or likely to be affected, by 
the breakdown of a relationship covered by this Act to deal with either or both of the 
following - 

(i) personal and interpersonal issues; 

(ii) issues relating to the care of children. 

Mr J.A. McGinty:  This morning we were talking about the court-ordered attendance at a post-separation 
parenting program.  The court can order a range of things.  It can order that someone attend family counselling 
and there are other options there in relation to mediation dispute resolution as well. 

Ms S.E. WALKER:  Yes, I know, but I am trying to get at what sorts of services these people will have 
available to them.  I understood from this morning’s discussion that those other providers would be available 
when a party to the proceedings had maybe anger management issues or other behavioural issues and the court 
tells the man or the woman, “You are not behaving in an appropriate manner on this issue so you have to go and 
get some counselling.”  That seems different from family counselling, which to me is about helping both parties 
and their children come to terms with the emotional impact of separating after a long period.  

Mr J.A. McGinty:  What the member said is correct.  I refer the member to division 3 section 65K on page 173 
of the bill.  That is the power to refer people to various forms of therapeutic counselling, mediation dispute 
resolution and other things.   

Ms S.E. WALKER:  Will they have to pay? 

Mr J.A. McGinty:  The first three hours of mediation at a family relationship service is free, but they will pay 
after that. 

Ms S.E. WALKER:  Will people be able to claim that through Medibank or HBF? 
Mr J.A. McGinty:  I would not have thought so. 

Ms S.E. WALKER:  Why not?  A person can go to a psychiatrist or a psychologist and claim for that. 
Mr J.A. McGinty:  “I don’t know” is the answer to that question.  

Ms S.E. WALKER:  I am wondering what this will mean to people who are going through this process.  How 
many family counsellors will be stationed in Joondalup? 

Mr J.A. McGinty:  We think there will be one family counsellor and six family dispute resolution people. 

Ms S.E. WALKER:  How many of those family relationship centres will be rolled out in WA and in what 
stages? 

Mr J.A. McGinty:  I mentioned Joondalup this morning.  There will be a further six rolled out, which adds up to 
seven. 

Ms S.E. WALKER:  Do you know in what areas? 

Mr J.A. McGinty:  They are commonwealth initiatives, I understand. 
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Mr C.J. BARNETT:  I would be fascinated to hear more from the member for Nedlands. 

Mr J.A. McGinty:  You would be the only one! 

Ms S.E. WALKER:  I am gently going along trying to find out what is happening.  Where will the other six 
centres be located?  Surely the Attorney General knows that. 

Mr J.A. McGinty:  They are commonwealth centres, so why would I know? 

Ms S.E. WALKER:  It does not matter.  They affect our Western Australian citizens. 

Mr J.A. McGinty:  I don’t know. 

Ms S.E. WALKER:  That is very poor.   

Clause put and passed. 

Clause 116 put and passed. 

Clause 117:  Section 72 replaced - 
Ms S.E. WALKER:  We have gone through family counselling and family dispute resolution.  How many 
arbitrators will there be?  Do they have to be legal practitioners?  What sorts of qualifications do they have?  
Will there be any at the family relationships centre?  Do we have any at the moment?  If they are lawyers, do 
they have to do special courses? 

Mr J.A. McGINTY:  As we indicated this morning, the arbitrators are private practitioners who, I think, without 
exception, are lawyers who wish to practise in this area.  They are employed privately and independently of the 
court. 

Ms S.E. Walker:  In that case, they will consider legal issues rather than psychological issues. 

Mr J.A. McGINTY:  They are involved with dispute resolution.   

Ms S.E. Walker:  What about payment for arbitrators? 

Mr J.A. McGINTY:  That will be a private matter. 

Ms S.E. Walker:  Is it the same as seeing a family lawyer to resolve issues?  What is the difference, why call 
that person an arbitrator?   

Mr J.A. McGINTY:  I do not know.  The commonwealth government has done that in its legislation; this bill 
simply reflects it.   
Ms S.E. Walker:  The Attorney General is not really interested in this legislation, is he? 
Mr J.A. McGINTY:  No.   

Ms S.E. Walker:  I know he isn’t; but I am on behalf of the citizens of WA. 
The DEPUTY SPEAKER:  I am aware that the member for Nedlands is working with two different documents 
so I will try to move on slowly. 
Ms S.E. Walker:  Thank you Madam Deputy Speaker, I appreciate that.   

The DEPUTY SPEAKER:  The member should not rush.  If the member refers to the title of the clause on the 
old document, it might help her find it. 
Ms S.E. Walker:  I do not think it will help. 
Clause put and passed. 

Clauses 118 to 129 put and passed.   

Clause 130:  Request for counselling under section 52 -   
Ms S.E. WALKER:  Legal practitioners and other people are obliged to tell people going through separation 
about these counselling services.  I am not sure what they are to do at the court.  Can that person also be an 
arbitrator to the couple, or would that be a conflict of interest?   

Mr J.A. McGINTY:  As I understand the question, I think there would be a conflict of interest.  It is difficult to 
envisage how someone could perform both roles.   

Ms S.E. WALKER:  In practice, would the person go to a lawyer and call another legal practitioner?  Does a 
person need special qualifications to be an arbitrator ?   

Mr J.A. McGinty: An arbitrator needs to be prescribed under the regulations.  People who are practitioners and 
have an interest in the area would be capable of the task.   
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Ms S.E. WALKER:  If a lawyer were employed, a spouse could ask someone to be the arbitrator. 

Mr J.A. McGinty:  Yes.   

Clause put and passed.   

Clauses 131 to 135 put and passed. 

Clause 136:  Section 5 amended -  
Ms S.E. WALKER:  This amends division 5 “Amendments about representation of child’s interests by 
independent children’s lawyer”.  It is quite an extensive amendment.  If a court orders that a child must be 
separately represented, who will pay for that?  How often will it be done?  Is this bill anticipating that it will be 
done more often in the future?   

Mr J.A. McGinty:  This is not a change of practice; it is a change in the way it is expressed in the legislation.  
Currently, the court very often orders that a child be separately represented.  In those circumstances, the Legal 
Aid Commission is requested to provide representation and is expected to pick up the tab, and does so. 

Ms S.E. WALKER:  Is that a state or commonwealth impost?   

Mr J.A. McGINTY:  The WA Legal Aid Commission picks it up, but I am not sure which bucket of money it 
comes from.   

Clause put and passed. 
Clauses 137 to 177 put and passed. 

Clause 178:  Section 5 amended -   
Ms S.E. WALKER:  This amends significant provisions for the interaction between family law and bankruptcy 
law.  Will the Attorney General explain what this entails? 

Mr J.A. McGINTY:  These provisions cannot be proclaimed until amendments are made to the commonwealth 
Bankruptcy Act.  In the past, a property claim could be defeated by bankruptcy.  This provision will enable the 
trustee and bankruptcy to become a party to the proceedings and, therefore, a way to deal with that property 
more effectively in the future than has been possible in the past.  An order could be directed to the trustee in 
bankruptcy as part of the Family Court proceedings.   

Ms S.E. WALKER:  In his second reading speech, the federal Attorney-General, Mr Ruddock, said on 17 
February 2005 - 

The effect of these amendments will be to offer procedures and protections to the non-bankrupt spouse 
that were not previously available. At the same time, the court can be on notice about the interests of 
creditors of a bankrupt spouse and can take those interests into account in determining family property 
or spousal maintenance orders. 

I guess that the court can order certain assets to be protected if possible.  Is that correct?  

Mr J.A. McGinty:  Yes, for instance, the court could bring those assets out of bankruptcy and give them to the 
spouse.  It is quite a significant change. 
Ms S.E. WALKER:  They have done a good job.   
Mr J.A. McGinty:  It seems that way.   

Ms S.E. WALKER:  I know that the Attorney General is not interested, but they have done a good job.   
I have no further questions on this bill.  I thank very much Magistrate Dave Monaghan, Ilsa Pearson and Peter 
Richards for coming to the Parliament quite late to give me a briefing after I came down from Broome.  They 
were very good and very gracious.  I thought some of my members asked questions for far too long.  I would like 
to thank the advisers most sincerely.  I am sorry the state Attorney General was not interested in this wonderful 
commonwealth legislation.  We could have had a much more interesting debate if he was more knowledgeable.  
I thank his advisers.   
Clause put and passed.   

Clauses 179 to 208 put and passed. 

Title put and passed. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

MR J.A. McGINTY (Fremantle - Attorney General) [3.51 pm]:  I move - 
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That the bill be now read a third time. 

MS S.E. WALKER (Nedlands) [3.52 pm]:  Every time we deal with a piece of legislation in this house, I am 
always very interested in being able to understand it.  On this occasion I did quite a lot of research, not all of 
which could be used because of time constraints.  This legislation signals a very significant shift in the Family 
Court of Western Australia.  I am obliged to the Attorney General for the time he took to explain the differences 
between how we deal with exnuptial children and de facto partners in our state.  I think it is a good thing.  I also 
think it is a good thing that when this federal legislation came on, the Liberal Party kept the ability for Western 
Australian legislation to deal with de facto couples and the children of those relationships.  One of the members 
for the East Metropolitan Region, Hon Helen Morton, advised me yesterday that 47 per cent of children born in 
the United Kingdom are born out of wedlock.  It is important that we look after those children.  It is also 
important that people have their interests dealt with fairly.   

The parenting order regime that the commonwealth government is initiating and the $400 million it is putting 
into family relationship centres is phenomenal.  The amount of research that has gone into it - I have looked into 
this - and the federal committees that have dealt with it shows that the Howard government is taking this issue 
very seriously.  It sees it as a major social problem, which it is.  It is a very difficult area of law and not one that I 
would like to practise in.  There is a lot of bitterness and acrimony.  I do hope that by providing these off-site 
services, we can somehow ameliorate those emotional seesaws that adults go through that impact and impinge on 
the children of this state.   
Question put and passed. 
Bill read a third time and transmitted to the Council.   
 


